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This policy brief addresses the first two rulings of the 
North Carolina lawsuit on the state constitutional right to education, 
commonly referred to as "Leandro." The "Leandro" Supreme Court opinion and 
subsequent court rulings add a model of adequacy that dovetails almost 
perfectly with standards-based education reform. Model elements include: (1) 

The court will not require a major overhaul of North Carolina's education 
system or funding system; (2) the court has significantly limited the scope 
of potential constitutional issues; (3) the ABCs accountability program is a 
critical component of the state's constitutional obligations; (4) the court 
aligns constitutional standards with the ABCs by setting grade- level 
proficiency as a clear benchmark for whether a child is on track to receive a 
sound basic education; (5) the court sets a requirement that local school 
districts must use all available resources first to provide all children with 
an equal opportunity to receive a sound basic education; and (6) the state is 
constitutionally obligated to provide preschool for at-risk 4-year-olds. The 
court deferred to the state legislative and executive branches in prescribing 
how to provide preschool. An outcome of the rulings is the inclusion of the 
state accountability program in the adequacy framework. (Contains 52 
references.) (RT) 
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and Standards-Based Reforms 



by Ann McColl, J.D. 

Overview 

T his policy brief addresses the 
North Carolina lawsuit on the 
state constitutional right to edu- 
cation, commonly referred to as Leandro } 
While the litigation is of greatest signifi- 
cance to North Carolina, it likely will 
cause a ripple effect in others, as courts, 
legislators, and policymakers look be- 
yond their own state boundaries for new 
approaches to educational reform. The 
broad context for the Leandro lawsuit is 
the history in this country of school fi- 
nance litigation. The narrower frame- 
work is the legal concept of “adequacy” 
and how it has evolved through various 
courts. The Leandro Supreme Court 
opinion and the subsequent trial court 
rulings add a model of adequacy that 
dovetails almost perfectly with standards- 
based education reform. The trial court 
rulings also channel broad concepts of 
adequacy into an intense focus on the 
needs of at-risk children, including a 
mandate for preschool programs. 

Like other school finance litigation, it is 
difficult to say when, if ever, the final 
chapter has been concluded. In the 
Leandro lawsuit, more trial court rulings 
are expected, and there is the possibility 
of appeals. Nonetheless, it is time to be- 
gin charting North Carolina’s place in 
school finance litigation and the signifi- 
| ; iplications for this state, as well as 



possibly for others, in creating specific 
constitutional mandates for standards- 
based reforms and interventions for at- 
risk children. 

Experiences of Other 
States in School 
Finance Litigation 



F 



ive of the six states included within 
the SERVE region have experi- 
enced school finance litigation. Of 
these states, three (Florida, South Caro- 
lina, and Georgia) have court opinions 
finding the state educational and finance 
systems to be constitutional, although a 
more recent South Carolina Supreme 
Court opinion has acknowledged that a 
claim can be made on the basis of a con- 
stitutional right to a minimally adequate 
education. North Carolina and Alabama 
have trial court orders to respond to speci- 
fied constitutional deficiencies. Only Mis- 
sissippi has not experienced litigation on 
the state constitutional right to education. 

The experiences of the SERVE states also 
can be considered within the evolution of 
school finance litigation. Over time, liti- 
gants have pursued different strategies. 
These strategies generally can be catego- 
rized as focusing on federal constitutional 
rights, equity arguments, and adequacy- 
based arguments (Odden, 2000). 
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Phase I: Federal Constitutional 
Rights (1960s to early 1970s) 

In the first wave of school finance liti- 
gation, proponents of a fundamental 
right to education focused their efforts 
on the United States Constitution. This 
was a logical approach because it would 
avoid the need for litigating in each of 
the 50 states on different state consti- 
tutions. However, San Antonio v. 
Rodriguez 2 foreclosed this possibility, 
finding that the United States Consti- 
tution does not provide a constitutional 
guarantee of education. 
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Phase II: State Constitutional 
Equity Lawsuits (Primarily in 
the 1980s) 

When federal lawsuits were unsuccessful, 
litigants turned to state constitutions. 
Although notions of “equity” and “ad- 
equacy” are blurred concepts at best, 
these earlier state cases focused largely on 
the inequities in funding caused by dif- 
fering abilities of local communities to 
support the schools. Equity in this con- 
text essentially meant providing equal 
funds to schools. Texas is a prime example 
of a state whose funding system was over- 
hauled as a result of finding constitutional 
inequities. 3 By comparison, in Georgia, the 
highest court declared the state system to 
be constitutional, even though it recognized 
that the “equalization of the system is a poor 
one.” 4 The court reasoned that the consti- 
tution did not place an explicit duty on 
the state to equalize educational opportu- 
nities. The court also refused to enter the 
domain of adequacy disputes, finding that 
“it is primarily the legislative branch of 
government which must give content to 
the term adequate.’” 5 In 1988, South 
Carolina’s highest court also had little 
trouble finding funding to pass constitu- 
tional challenges on the basis of equal pro- 
tection. 6 However, in 1999, the court fol- 
lowed other adequacy lawsuits and held 
that the constitution does require the Gen- 
eral Assembly to provide the opportunity 
for each child to receive a “minimally ad- 
equate education.” The court remanded the 
claim for further proceedings. 7 

Phase III: State Constitutional 
Adequacy Lawsuits (Mostly in 
the 1990s) 

“Education is perhaps the most im- 
portant function of state and local 
governments. ...In these days, it is 
doubtful that any child may reason- 
ably be expected to succeed in life if 
he is denied the opportunity of an 
education. Such an opportunity, 
where the state has undertaken to pro- 
vide it, is a right which must be made 
available to all on equal terms.” 
— Brown v. Board of Education, cited in 
Kentucky's landmark opinion. Rose v. Council 
for Better Education. 

3 



Equity lawsuits appealed to litigants, in 
part, because they were relatively straight- 
forward. The parties sought to compare 
financial information about the relative 
ability of local communities to pay for 
education and the resulting disparities in 
the amount of funding directed to school 
districts. However, equal funding argu- 
ments were not popular because they nec- 
essarily placed a cap on spending at the 
local level, forcing some communities to 
do less than they were able and willing to 
do for their schools. 8 Adequacy arguments 
provided a reasonable response to this con- 
cern. While locals could always spend 
more, a state constitution would ensure 
funding and programs necessary to reach 
a certain standard of adequacy. 

Kentucky is one of the states to turn to ad- 
equacy arguments. Using as its “polestar” 
the quote above from the United States Su- 
preme Court opinion, Brown v. Board of 
Education , the Kentucky Supreme Court 
focused on equal opportunity and found 
the entire system to be unconstitutional. 
The court set a standard for adequacy that 
included seven “capacities” that children 
should obtain, along with sufficient fund- 
ing and monitoring of the schools by the 
General Assembly 9 with sweeping educa- 
tional reforms and new funds for schools. 
The “KERA” plan has its proponents and 
protagonists, but it has unquestionably had 
a major impact on education in Kentucky. 
In addition, other courts have followed 
Kentucky’s lead. Among SERVE states, an 
Alabama court applied Kentucky’s ad- 
equacy framework and found the state sys- 
tem to be unconstitutional. 10 

In court opinions like Kentucky’s, equity 
has been transformed from the concept 
of access to equal resources to access to 
an equal opportunity. While such equal 
opportunity arguments were becoming 
more accepted, litigants still made 
straight financial equity arguments. This 
may be because adequacy arguments 
based on an equal opportunity also have 
their drawbacks. In upholding the con- 
stitutionality of the state plan, the Florida 
Supreme Court was clearly concerned 
about the degree of judicial intervention 
involved in adequacy cases. In a 4-3 



2 



opinion, the court stated, “While we stop 
short of saying never,’ appellants have 
failed to demonstrate in their allegations 
or in their arguments on appeal, an ap- 
propriate standard for determining ad- 
equacy’ that would not present a substan- 
tial risk of judicial intrusion into the 
powers and responsibilities assigned to 
the legislature, both generally (in deter- 
mining appropriations) and specifically 
(in providing by law for an adequate and 
uniform system of education).” 11 

Equal opportunity or adequacy arguments 
also necessarily have the state and the local 
school districts pointing fingers at each 
other on who is at fault for not providing 
the equal opportunity. Has the state pro- 
vided sufficient resources? Has the school 
district effectively utilized its resources? And 
how important are financial resources in 
delivery of the educational program? In the 
recent New York City constitutional chal- 
lenge, the trial court rejected the state’s nar- 
row analysis of the connection between 
student performance and spending, in gen- 
eral, and the state’s expert testimony that 
there was little or no connection between 
student performance and improving 
teacher quality or facilities or reducing class 
size. Taking the issue beyond just financial 
resources, the court also held the state ac- 
countable for removing impediments to a 
sound basic education, even if the impedi- 
ment was corruption in local governance. 12 



While some states have refused to venture 
into the adequacy arena, the model has 
been further expanded in other states. New 
Jersey added significant elements, includ- 
ing requirements for the state to fund 
whole-school reform models such as Roots 
and Wings and preschool for at-risk chil- 
dren in specified school districts. 13 In specu- 
lating on future directions of the adequacy 
model, Allan Odden, professor, University 
of Wisconsin-Madison, and Lawrence 
Picus, professor, University of Southern 
California, stated: “We suggest that it is en- 
tirely possible that some court in the future 
might require some uniform, minimum but 
high level of student achievement results. 
This would be a natural evolution of the 
adequacy issue and the ultimate test of 
® jer a comprehensive education 
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Has the state provided 
sufficient resources? Has the 
school district effectively 
utilized its resources? And 
how important are financial 
resources in delivery of the 
educational program? 






program actually could deliver student 
achievement results.” 14 The time has 
come with the Leandro trial court rulings. 

Progress of the 
Leandro Lawsuit 

The Leandro lawsuit was filed in 1994, 
well into the phase of adequacy litigation 
across the country. A group of poor school 
districts as well as some of the school chil- 
dren attending schools in these districts 
(along with their guardians ad litem) 
initiated the lawsuit alleging that the state 
had violated constitutional rights to edu- 
cation. The plaintiff school districts are 
relatively poor with fewer local resources. 
Some urban school districts and some of 
their children and guardians ad litem 
joined the lawsuit to assert the needs of 
urban school districts. Before any evidence 
was presented, the state contested the na- 
ture of the constitutional right to educa- 
tion and the types of claims that could be 
presented to the court. This litigation 
eventually led to the North Carolina Su- 
preme Court’s landmark decision in 1997 
finding that the state constitution guar- 
antees “every child of this state an oppor- 
tunity to receive a sound basic education 
in our public schools.” The state Supreme 
Court rejected an equity argument made 
by the poor school districts, finding that 
the North Carolina Constitution expressly 
allows counties to supplement state funds. 
With some direction given to the trial 
court on assessing whether the state had 
met its constitutional obligations, the law- 
suit was remanded for trial. After a 
number of procedural issues were 



addressed, the trial began in September 
1999. Because of the complexity of deter- 
mining whether students had been afforded 
a sound basic education, the parties agreed 
to initially focus on Hoke County Schools 
as a school district representative of the con- 
cerns of the poor school districts that were 
plaintiffs in the case. 

Rather than one ruling, the trial court chose 
to issue its opinion in installments. The first 
two installments were issued in October 
2000 on (1) the constitutionality of the state’s 
education and funding delivery system and 
(2) the education delivery system as it ap- 
plies to at-risk students. The third ruling was 
issued on March 26, 200 1 . It was expected 
to address whether the state has provided 
sufficient funds for students in Hoke County 
Schools to obtain a sound basic education. 
Instead, the court required the parties (the 
state and the school districts participating 
in the lawsuit) to develop a plan that strate- 
gically focuses available resources and funds 
toward providing all children, including at- 
risk children, with the opportunity to ob- 
tain a sound basic education. This plan 
requirement and other findings of the 
Hoke III ruling will be addressed in a 
separate SERVE Policy Brief. This brief 
addresses the first two rulings. 

Major Directions in 
Leandro in the Trial 
Court Rulings 

T he key issue for the trial court was 
to determine how to assess the Su- 
preme Court’s adequacy standard 
of a “sound basic education.” The Supreme 
Court had defined this standard, using 
some of the same “capacities” identified in 
the Kentucky opinion. The elements of a 
sound basic education are as follows: 

1. Sufficient ability to read, write, and 
speak the English language and a suf- 
ficient knowledge of fundamental 
mathematics and physical science to 
enable the student to function in a 
complex and rapidly changing society; 




2. Sufficient fundamental knowledge of 
geography, history, and basic economic 
and political systems to enable the stu- 
dent to make informed choices with 
regard to issues that affect the student 
personally or affect the students com- 
munity, state, and nation; 

3. Sufficient academic and vocational 
skills to enable the student to suc- 
cessfully engage in post-secondary 
education or vocational training; and 

4. Sufficient academic and vocational 
skills to enable the student to compete 
on an equal basis with others in fur- 
ther formal education or gainful em- 
ployment in contemporary society. 15 

The arguments made by the parties re- 
flected the gulf in potential interpreta- 
tions of the standard imposed by this 
definition, from the states focus on “fun- 
damental” to the plaintiff’s focus on the 
ability to compete equally. The trial court 
has resolved this issue. In reflecting upon 
the definition, the trial court stated: “Let 
there be no mistake that the Supreme 
Court has declared that [the] ultimate 
goal of a child’s receiving a sound basic 
education, regardless of which academic 
path the child ultimately chooses, is that 
he or she has been afforded the opportu- 
nity to achieve ‘sufficient academic and 
vocational skills to enable the student to 
compete on an equal basis with others in 
further formal education or gainful em- 
ployment in contemporary society.’” 16 

The trial court further defined the pa- 
rameters of a sound basic education in 
the 192-page first ruling and 42-page 
second ruling. The courts holdings and 
analysis are described below as six major 
directions. Each of these is an element 

of the court’s adequacy model. 

* 

The court will not require a 
major overhaul of North Carolina’s 
education system or funding sys- 
tem, finding that much of the sys- 
tem meets or exceeds constitution- 
al requirements and that the system 
provides the flexibility to accommo- 
date any new requirements. ^ 

ERIC 



The court held that the education and fi- 
nance delivery system is constitutional. In 
this ruling, the court did not address the con- 
stitutionality of the system as it is imple- 
mented or the sufficiency of funding. Still, 
it is an important victory for the state. A 
more incremental approach lessens the 
likelihood of protracted litigation. And of 
great importance to legislators and 
policymakers, it allows North Carolina 
to stay the course on key reforms. It does 
not, however, mean that the system will 
remain untouched. Rather, the court 
seems to be willing to possibly modify 
rather than overhaul the system. 

Much of the court’s reasoning seems to be 
related to several themes: (1) the court’s rec- 
ognition of the significant progress of the 
state in building standards-based reform, 
(2) the court’s deference to the executive and 
legislative branches, and (3) the court’s be- 
lief that the system is flexible enough to re- 
spond to any new requirements. 

State Progress in Reforms 

T his lawsuit might have had a dif- 
ferent outcome if the decision 
had been rendered closer to the 
lawsuit’s initiation. Between the filing of 
the lawsuit in 1994, and the issuance of 
the Supreme Court opinion in 1997, two 
major reforms were passed by the North 
Carolina General Assembly: the ABCs ac- 
countability program and the Excellent 
Schools Act. The ABCs included the man- 
date for accountability through a testing 
program on the basics and site-based man- 
agement with added financial flexibility. 
The Excellent Schools Act mandated 
higher standards for licensure and created 
the expectation for significant funding for 
salaries. These reforms spawned further 
legislative efforts as well as State Board of 
Education policies. The court enthusias- 
tically embraced the ABCs finding: 

“The ABCs shifted the focus of state- 
level quality control to defining edu- 
cational goals and measuring student 
achievement of those goals and shifted 
substantia] control over the expendi- 
ture of educational resources to achieve 
those goals to individual schools.” 17 

5 




The court also recognized other efforts 
and accomplishments of the state, in- 
cluding those on the chart below. 



Key Educational Reforms 
During the Period of 
the Lawsuit 

• Lawsuit filed, 1994 

• ABCs Accountability 
Program, 1996 

• Excellent Schools Act, 

June 1997 

• North Carolina Supreme 
Court Opinion, July 1997 

• Between 1996-1997 and 
1999-2000 nearly half of the 
gap between the average 
teacher salary in North 
Carolina and the United 
States was eliminated. 

• North Carolina has the 
highest number of teachers 
holding National Board 
Certification in the nation. 

• Since the litigation began 
in 1994, state funding for 
public schools has increased 
by 40%. 

• Low-wealth supplemental 
funding increased from 
$40 to $60 million. 

• Funds for at-risk students in 
1999-2000 included 

o $52/average daily 
membership (ADM) 

o $286/low- income 
students 

o $l63/every student who 
scored below grade level in 
grades three through eight 



Deference 

D eference is another defining 
feature of the trial court’s rul- 
ings. As stated by the trial court, 
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citing the Supreme Court opinion, “This 
Court is expressly bound to grant every 
reasonable deference to legislative and ex- 
ecutive decision branches when consider- 
ing whether they have established and are 
administering a system that provides chil- 
dren of the various school districts of the 
state a sound basic education.’” 18 

Deference did not mean that the court 
shied away from creating an adequacy 
model or mandating programs. Indeed, 
the court at times focused on elements 
not in dispute between the parties or even 
raised by the parties. But the court was 
deferential to the legislative and execu- 
tive branches in reviewing the education 
and funding system. For example, the 
trial court stated it “will not substitute 
its judgment for that of the State Board 
as to the sufficiency of the minimum 
score [for licensure exams], and there has 
not been clear evidence presented that 
the scores are too low to comply....” 19 Or, 
in identifying the potential “masking ef- 
fect” that can occur in the ABCs testing 
program when low scores of a subgroup 
of students are hidden by high test scores 
of other students, the court simply stated 
that the ABCs was a work in progress 
and heading in the right direction. 20 

Funding Flexibility in the System 

T he trial court held that the 
funding delivery system, in 
eluding average daily member- 
ship, low-wealth, small-county, at-risk, 
and other areas of funding, “is valid, 
sound, and flexible enough to provide for 
the delivery of adequate funding to all 
school systems in North Carolina....” 21 
The court also noted that “one of the 
most impressive and strongest aspects of 
North Carolina’s educational funding de- 
livery system is its flexibility. The system 
may be easily changed to meet new fund- 
ing needs and programs in education. So 
long as this flexibility exists, the structure 
of the system will remain sound.” 22 In the 
second ruling, the court demonstrated its 
confidence in the flexibility of the fund- 
ing system, requiring the state to provide 
preschool for all at-risk four-year- olds. 

o 
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#2 In identifying the critical respon- 
sibilities of the state and the means for 
measuring whether the state met those 
responsibilities, the court has signifi- 
cantly limited the scope of potential 

constitutional issues. 

V 

Selecting the constitutional framework is 
key for determining the outcome of whether the 
system is constitutional (Odden, Picus, 2000). 
In the first ruling, the trial court identified the 
key elements of a constitutional educational de- 
livery system as the following: 

• Curriculum and standard course 
of study 

• Teacher licensure and certification 
standards 



• Funding delivery system 

• ABCs accountability system 

• At-risk students 



• Sufficiency of funding 

The first four elements are addressed in the 
trial court s first ruling. For each of these el- 
ements, the court set out the state’s programs 
in great detail and explained its analysis for 
determining that the state had met or ex- 
ceeded its constitutional mandate. In doing 
so, the court was not as much focused on 
resolving a dispute between the parties, as it 
was in establishing its own framework for 
the standard of adequacy. Some of these ele- 
ments were not disputed or even raised for 
consideration by the parties. For example, 
even though the curriculum established by 
the Standard Course of Study was not dis- 
puted by the school districts, the court gave 
an in-depth description of how the curricu- 
lum matched the specific language in the 
court definition of a sound basic education. 



By setting out what factors and standards are 
relevant to determining a sound basic educa- 
tion, the court also has implicitly and at times 
explicitly stated what is not relevant. For ex- 
ample, the court rejected high school 
diplomas as evidence of a sound basic educa- 
tion, finding that the standard for receiving a 
high school diploma was too low. And, while 
the court acknowledged the state’s testimony 



that Hoke County Schools had access 
to free staff development from the 
state, it did not suggest that the state 
had any obligations to address staff de- 
velopment separate from its teacher li- 
censure program. 



There are numerous other potential 
constitutional issues that are not ad- 
dressed in the trial court rulings. For 
example, it is not clear in the rulings 
made so far whether individuals may 
sue the state or local school district and 
seek individualized remedies. Nor is it 
clear how the constitution and the 
right to the opportunity for a sound 
basic education might be applied in 
different circumstances. For example, 
other states with adequacy-based con- 
stitutional standards have faced litiga- 
tion on the state constitutional right 
to a safe school or, on the flip side, the 
right to remain in school or be pro- 
vided with educational services dur- 
ing suspensions. 23 



#3 



The ABCs accountability 
program is a critical component 
of the state’s constitutional 
obligations. 



The court described the testimony of 
Dr. Jay Robinson, a state witness and 
former chair of the State Board of 
Education, that the ABCs “is by far 
the best thing we’ve done to ensure 
that every child gets a good, basic 
education.” 24 The court also agreed 
with Dr. Robinson that the ABCs 
program is “one of the healthiest 
things the state has ever done.” 25 The 
court went on to find that there was 
clear and convincing evidence that 
the ABCs program has improved stu- 
dent performance, continues to pro- 
vide targeted state assistance, and cre- 
ates incentives for improvement. 26 



But the court went a step further than 
Dr. Robinson’s testimony or the state’s 
position and declared that the ABCs 
was not only a beneficial program, but 
also a constitutionally “valid, appro- 
priate, and necessary program.” The 
court stated, “If the ABCs program 
were not in place, a similar account- 
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ability program would, in the Court s opin- 
ion, be required so the state and the public 
could have a statewide accountability sys- 
tem to measure educational progress and 
to assist in measuring whether or not each 
child is receiving the equal opportunity to 
obtain a sound basic education as the Con- 
stitution requires.” 27 

This is a critical ruling for North Carolina 
in several respects. First, it removes the pro- 
gram from the political arena to a consti- 
tutional safety zone. It will allow the state 
to “stay the course” on this key reform. In 
other words, although the ABCs might be 
a work in progress, as noted by the court, 
it cannot be stopped. The ruling also is im- 
portant in defining the states role. Consis- 
tent with adequacy models and standards- 
based reform, the trial court has identified 
that two key roles of the state are to pro- 
vide assistance and require accountbility of 
the local level. As a constitutional mandate, 
it heightens the states responsibility to pro- 
vide the assistance and creates more lever- 
age to insist on the accountability. And 
lastly, making the ABCs a constitutional 
requirement is important because it gives 
the court a way to measure whether stu- 
dents are on track for getting a sound ba- 
sic education. For this purpose alone, it 
can be understood why the court said that 
the ABCs was a crucial part of the states 
responsibilities. The way in which the 
ABCs testing program is used to measure 
constitutional obligations is the subject of 
number four, below. 

The court aligns constitutional 
standards with the ABCs by set- 
ting grade-level proficiency as a 
clear benchmark for whether a child 
is on track to receive a sound basic 
^ education. 

The trial court tackled a key question early 
in the first ruling: “Because the differences 
between the parties as to what the minimum 
performance standard of the sound basic 
education is, or is not, are so extreme, the 
Court has to first determine what the mini- 
mum level of academic achievement is un- 
der the Leandro standard. Without making 
this initial determination, there can be no 
Ka spline in place for the Court to anchor its 

ERIC 
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The ABCs shifted the focus 
of state-level quality control 
to defining educational 
goals and measuring 
student achievement of 
those goals and shifted 
substantial control over the 
expenditure of educational 
resources to achieve those 
goals to individual schools. 
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review of the North Carolina educational 
delivery system.” 28 The court then defined 
the standard: “The Court has determined 
that the minimum level of academic perfor- 
mance under Leandro is performance at or 
above grade level as defined by the ABCs 
and DPI ([Department of Public Instruc- 
tion] Level III or above). Academic perfor- 
mance below grade level (Level II) is a con- 
stitutionally unacceptable minimum stan- 
dard, and the State of North Carolina’s ar- 
gument that academic performance below 
grade level is sufficient is rejected.” 29 The 
court also emphasized that the current per- 
formance standards cannot be lowered. 30 

The court has taken the adequacy frame- 
work developed by other courts to its 
natural evolution by setting such a clear 
constitutional standard for performance 
tied to the state testing program (Odden, 
Picus, 2000). There are many important 
implications in doing so. First, it makes 
clear that the constitutional standard is tar- 
geted at all at-risk students as identified by 
the state testing program, not a smaller, 
more seriously at-risk cohort as argued by 
the state. By equating the standard with 
grade-level proficiency, it also means that a 
significant proportion of students are not 
currently on track as required. Depending 
upon the grade and test, the percentage var- 
ies, but it is easily 20 to 30% of the overall 
student population, and much higher 
among certain subgroups of students and 
certain localities. 31 

Setting the benchmark for a sound basic 
education at grade-level proficiency may 
have other implications for determining 
whether constitutional requirements are 



met. By having such a clear measure, the 
importance of other criteria may be mini- 
mized, including other indicators of stu- 
dent performance, such as student 
grades, as well as “input” variables, such 
as curriculum, licensure requirements, 
and funding. Having a specific standard 
for an output also raises the possibility 
of whether the standard may become 
outdated in assessing the much more 
fluid Supreme Court definition of the 
opportunity for a sound basic education. 
Over time, it is at least possible that 
grade-level proficiency will not be ad- 
equate to enable each child “to compete 
on an equal basis with others in further 
formal education or gainful employment 
in contemporary society.” 

The wording itself also raises a potential 
litigation issue: will setting such a clear 
benchmark create absolute rights to 
obtaining grade-level proficiency? And 
given that test data can be analyzed at 
the individual level or some cohort, 
might it give rise to a constitutional ver- 
sion of education malpractice lawsuits? 
Much of the opinion is against such an 
interpretation: the focus tends to be on 
an “equal opportunity” to obtain a sound 
basic education rather than on absolute 
obtainment of a certain level of perfor- 
mance. Furthermore, the court seems to 
back off of absolute standards at differ- 
ent times in the opinions. For example, 
the following seems to set an absolute 
standard: “A student who is performing 
below grade level (as defined by Level I 
or Level II) is not obtaining a sound ba- 
sic education under the Leandro stan- 
dard. A student who is performing at 
grade level or above (as defined by Level 
III or IV) is obtaining a sound basic edu- 
cation under the Leandro standard.” 32 
But then, these excerpts suggest that it is 
a more complicated assessment of 
whether the state has met its constitu- 
tional obligations: 

A school or a school system that has 90 % 
of its children scoring at Level III or 
above would certainly be found in com- 
pliance with Leandro even as to the 
10% who did not achieve the sound 
basic education standard. 33 

i 
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Because students will learn different 
things at different times depending on 
their ability, effort, and opportunity to 
obtain a sound basic education, the fact 
that a student fails to demonstrate a sat- 
isfactory level of academic achievement, 
e.g, a level of performance that indicates 
that the student is receiving a sound ba- 
sic education (performing at grade level 
or Level III or above) does not, in and of 
itself prove that the state has failed to 
provide that student the equal opportu- 
nity for a sound basic education or that 
the opportunity to obtain a sound basic 
education does not exist in the students 
school or school system. 34 



In any event, the growth and gain 
scores, standing alone, are not an ade- 
quate indicator of the quality of edu- 
cation being provided. They are, how- 
ever, a factor the Court can consider in 
determining whether or not students are 
receiving a sound basic education 35 



There are other student performance mea- 
sures considered by the trial court. The 
court set the standard that a “D” grade 
does not meet the minimal standards for 
a sound basic education. “A student who 
achieves a £ D’ may pass, but that student, 
has not performed at the level expected 
to obtain a sound basic education.” 36 The 
court also placed great weight on a 
teachers determination of grades. It is not 
clear how grades will be used in concert 
with test scores, except that it still appears 
that Level III test scores (grade-level pro- 
ficiency) is the absolute minimum stan- 
dard in tested subjects. 

The court sets a requirement that 
local school districts must use all avail- 
able resources first to provide all chil- 
dren with an equal opportunity to 

receive a sound basic education. 

v_ - ■ J 




In the informal oral arguments con- 
ducted by the court on August 1 8, 2000, 
the court asked the parties to respond to 
a hypothetical: if there was a known con- 
stitutional deficiency, must a local board 
use its funds first to correct the deficiency 
before allocating resources to programs 
not related to providing a sound basic 
■ J 'g“ : on? The lawyers for the poor 
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school systems and urban school systems 
said yes. In the court ruling, this hypo- 
thetical is translated to a strict eviden- 
tiary burden for the poor and urban 
school districts. The court said, “It is not 
the states burden to show whether the 
funds allotted for any particular purpose 
are sufficient. Rather, plaintiffs have the 
burden to prove by clear evidence that a 
particular educational program is a nec- 
essary component of the opportunity for 
a sound basic education; that the pro- 
gram is not provided; and that all avail- 
able financial resources — state, federal, 
and local — have been exhausted to prove 
other programs necessary to provide the 
children with an equal opportunity to ob- 
tain a sound basic education.” 37 

The court then went a step further in es- 
tablishing a general mandate for local 
school districts: “The requirement that all 
children in every county have an equal 
opportunity to receive a sound basic 
education mandates that the funds 
appropriated and applied from whatever 
source, be first used to satisfy the equal 
opportunity to receive a sound basic edu- 
cation mandate before funds are spent on 
programs not mandated by the constitu- 
tional threshold set forth in Leandro .” 38 

This bold mandate is made more signifi- 
cant by the fact that the constitutional 
deficiencies are now so clear. After all, 
the burden is slight if the constitutional 
standard is vague and difficult to tie to 
particular school activities. But the im- 
pact is great when school districts can 
easily assess whether students are at 
grade-level proficiency and whether they 
are on track for a sound basic education. 

If this standard remains through any ap- 
peals process, it will raise many practical 
concerns for how districts operate. With 
the complexity of funding sources and 
requirements for various categories of 
funding, it is difficult to implement the 
type of performance-based budgeting ne- 
cessitated by the court s ruling. This com- 
plexity is further multiplied by the ef- 
forts to move the budget-making process 
from the district level to the school level. 
Districts also face a real dilemma in 



allocating any resources for programs and 
services not related to providing a sound 
basic education: it cannot be certain it 
has devoted sufficient resources to the 
constitutional mandate until the budget 
is implemented and test scores are avail- 
able to evaluate the results. These con- 
cerns are not unique to this constitutional 
mandate, but are part of the task in shift- 
ing to performance-based budgeting. 
What is unique about the mandate is the 
required shift in funding from other pro- 
grams. At least some districts are likely 
to be concerned about their ability to 
serve students well who are not at risk 
and meet community expectations about 
curriculum, programs, and services 
offered by the schools. 

While this particular standard may be 
unique, North Carolina is hardly alone in 
having greater pressure applied at the 
local level for use of funds as a part of the 
adequacy model developed by the court. 
In the final chapter of the New Jersey 
school finance litigation, the 1998 Su- 
preme Court ruling requires districts to 
demonstrate the need for programs such 
as summer school, after-school tutoring, 
and social services in order to receive fund- 
ing. 39 As the facilities phase is imple- 
mented, New Jersey state officials have had 
some concerns about the types of facili- 
ties that school districts are seeking to 
build with the court-mandated funds, 
while some local district officials have ex- 
pressed frustration regarding the degree 
of state supervision. 40 North Carolina is 
likely to join in the struggle inherent in 
adequacy models that strengthen fiscal ac- 
countability while retaining local control. 

#6 The state is constitutionally j 
obligated to provide preschool for 
at-risk four-year-olds: the executive 
and legislative branches must deter- 
mine how to implement the program 
at a reasonable and deliberate pace. 

The second ruling of the trial court is 
largely devoted to setting a constitutional 
mandate of preschool for at-risk four- 
year-olds and justifying this mandate. 
The court states: “In conclusion, the 
Court, based on the clear and convinc- 
ing evidence, finds and concludes as a 
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matter of law that under the North Caro- 
lina Constitution as interpreted by 
Leandro , the right of each child to an 
equal opportunity to receive a sound ba- 
sic education in the public schools is not 
to be conditioned upon age, but rather 
upon the need of the particular child, 
including, if necessary, the equal oppor- 
tunity of an at-risk child to receive early 
childhood pre-kindergarten education 
prior to reaching the age of five and prior 
to entering five-year-old kindergarten.” 41 

This ruling continues the focus of the first 
ruling on the at-risk child. And much like 
the first ruling, the mandate is better un- 
derstood as an element of the adequacy 
model developed by the court, rather than 
responding to issues raised by the parties. 
In fact, the court on its own motion raised 
the issue of pre-kindergarten education. 
In addition to citing extensive research on 
the benefits of early childhood programs, 
the trial court judge, Howard Manning, 
described his own experience at seeing 
defendants in criminal court who had 
failed in school or the school had failed 
the child. The court also noted in the sec- 
ond ruling that 82% of the prison popu- 
lation is comprised of high school drop- 
outs. The judge was clearly concerned 
about the implications for the individual 
and society if a sound basic education is 
not obtained. 

Preschool programs have not traditionally 
been a part of the adequacy model devel- 
oped by courts: New Jersey is the only other 
state with a court mandate to provide pre- 
school as part of a constitutional lawsuit. 
Kentucky chose to develop a preschool pro- 
gram as a policy response to its court rul- 
ing but had not been mandated to do so. 

As a policy choice, preschool is much more 
common. More than 40 states provide 
some form of publicly funded preschool. 42 
Georgia is the only state that has fully 
implemented a universal program. It 
serves the second-highest number of chil- 
dren with 61,000 four-year-olds enrolled 
or 65% of all four-year-olds in the state. 43 
Texas serves the most children with 
130,000 of three- to four-year-olds who 
t-risk enrolled in 1998-1999 or 20% 

ERLC 



Public Preschool in 
Selected Countries 44 

France 

100% of children ages three 
through five attend preschool, 
most in public programs 

Italy 

Approximately 92% of children 
ages three through five attend 
preschool, most in public 
programs 

Denmark and Germany 

80% of five-year-olds 
70% of four-year-olds 
30% of three-year-olds 

United Kingdom and 
the Netherlands 

Compulsory schooling at 
age five; almost all four- 
year-olds attend 

Belgium 

About 95% of children ages 
three through five 

Luxembourg 

Nearly all four-year-old children 

Greece 

65-70% of three-year-olds 

Spain 

Over 90% of four- and 
five-year-olds 

United States 
Public and Private 
Preschool Enrollment 

81% of five-year-olds 
50% of four-year-olds 
30% of three-year-olds 



of all three- to four-year-olds in the state 
or 80% of those in poverty. 45 

In many European countries, providing 
universal preschool is the norm, as illus- 
trated above. 

9 



Critical Issues in 
Establishing Public 
Preschool 

T he trial court did not prescribe 
how the state must provide pre- 
school; rather, it explicitly de- 
ferred to the legislative and executive 
branch to work out programmatic issues 
and implement preschool in a “reasoned 
and deliberate pace.” North Carolina will 
face many of the same issues that other 
states have addressed in providing pub- 
lic preschools. Some of the critical pro- 
grammatic questions are as follows: 

• How should at-risk children be 
identified? 

• Who are the eligible providers? 

• What is the required length of the 
school day? 

• What standards and assessments will 
be implemented in regard to person- 
nel, curriculum, and facilities to 
ensure quality and safety? 

• What governmental entities will have 
authority and responsibility for the 
programs at the state and local level, 
and what types of collaboration will 
be essential between different entities? 

For all states, including North Carolina, 
these questions are viewed through the 
lenses of the funding available and the 
capacity at the local level to provide the 
programs. North Carolina will also con- 
sider these issues through a constitutional 
lens: how can the state determine if the 
program is designed and implemented 
in a manner to ensure that at-risk stu- 
dents will be on track for a sound basic 
education? North Carolina recently cre- 
ated through a multi-agency collabora- 
tion a method for assessing the condi- 
tions of children entering school and 
schools’ readiness for children entering 
kindergarten. 46 Assessments have begun 
under the new program. The state could 
look to build upon this program to con- 
sider constitutional standards in assess- 
ing at-risk preschool children and evalu- 
ating school capacity. 
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These include: 



Established Preschool Programs 47 



State 


First 

Year 


Criteria 


Funding/ 

#Served 


Hours/ 

Day 


Eligible 

Providers 


Georgia 


1992 


4-year-olds, all 


$224 million/ 
62,500 


6.5 


Education, 
community, 
or childcare 
entity 


South 

Carolina 


1984 


4-year-olds, 

AR, academic 
deficiencies, ESL 


$23.2 million/ 

16,500 


2.5 


School districts 
receive funds: 
can contract out 


Florida* 

i 


1987 


3-to-4~year-olds, 
AR, 75% 4-year- 
olds of working 
poor, 25% 3-to-4- 
year-olds with 
disabilities, 
3-year-olds 
economically 
disadvantaged, 
3-year- olds 
nondisadvantaged 
migrant children 


$100.3 million/ 
30,700 


6 


School 

districts receive 
funds: can 
contract out 


Texas 


1984 


3-to-4-year-olds, 
AR, unable to 
speak or under- 
stand English, 
educationally 
disadvantaged, 
homeless 


$216 million/ 

130,000 


3 


Any district 
with at least 
15 eligible 
four-year- olds 
must offer 
pre-kindergar- 
ten — may 
provide 
directly or 
contract out 


Kentucky 


1990 


4-year-olds, 

AR, eligible for 
free school 
lunches, 3- and 
4-year-olds with 
developmental 
problems or 
disabilities 


$40 million/ 
15,500 


half 

day 

1 


School 
; districts 
receive funds: 
can contract 
out 



* Florida also provides pre-kindergarten programs to approximately 2,500 3~to-4-year-old children 
of migrant laborers in a separate program at a cost of approximately $3.3 million. 



As North Carolina works to address these 
critical issues, it can look to the experi- 
ences of other states. For example, on the 
issue of identifying at-risk children, some 
states use conditions likely to cause chil- 
be at risk, such as poverty, and 



others seek to assess deficiencies. The trial 
court identified an array of factors that 
could cause a child to be placed at greater 
risk, although the state is not obligated 
to incorporate these into its identifica- 
tion of eligible children. 
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• Low-income families (as measured 
by free and reduced-price lunch) 

• Level of parental education 

• Racial and/or ethnic background 

• Limited English proficiency 

The court noted other factors that also may 
place students at greater risk: the health sta- 
tus of children, composition of the family 
(single-parent families), housing status and 
environment in which the student lives, 
crime, and whether the parents work. 

A critical issue for North Carolina, from a 
constitutional, financial, and capacity 
perspective, will be the issues related to the 
selection of providers, including the cat- 
egories of eligible providers (public school 
only or some combination with commu- 
nity agencies and private child development 
programs); the method for disseminating 
funding; and the means for holding pro- 
viders accountable for quality programs. 
The experiences of other states suggest that 
it is very difficult to fully provide the pro- 
gram within the public schools. In Geor- 
gia, approximately 40% of the programs 
are offered by public schools and 60% by 
private providers or other agencies. Simi- 
larly, in New York, while the law requires 
at least ten percent of a districts pre-kin- 
dergarten funding to be contracted out to 
community agencies, the experience has 
been that more than half has been con- 
tracted to local providers. 48 If North Caro- 
lina chooses to take a similar approach, the 
constitutional standard makes it even more 
critical that providers are accountable for 
getting at-risk students on track for a sound 
basic education. Many southern states, in- 
cluding South Carolina, Florida, Texas, and 
Kentucky, provide funding to the local 
school district that can then exercise the 
choice of contracting out to local provid- 
ers. This approach may help create account- 
ability between outside providers and the 
local school district. 

At a glance, the chart to the left identifies 
some of the critical choices made by other 
southern states. Note the clear relationships 
between funding amounts and the length 
of the school day. 




North Carolina 
Profile 

W hile North Carolina can 
learn from the approaches 
taken by other states, it also 
will be taking into account its own 
unique circumstances. At the top of the 
list is the states established birth through 
four-year-old program called Smart Start 
or Partnership for Children. The pro- 
gram is established in all counties with 
total funding for the 2000-2001 year at 
$260 million. The authorizing legislation 
for Smart Start defines the role of this 
program as follows: “high-quality early 
childhood education and development 
services” to “ensure that the developmen- 
tal needs of children are met in order to 
prepare them to begin school healthy and 
ready to succeed.” 49 The trial court also 
noted the broad role of Smart Start: 
“Smart Start is not principally a pre-kin- 
dergarten education program. There is 
no requirement that Smart Start funds 
be used for educational programs, but 
there is no prohibition against such use 
by a particular Smart Start program. The 
bottom line is that Smart Start is an ex- 
isting public-private partnership through 
which programs for early educational in- 
tervention for at-risk children could be 
established and funded.” 50 



Out of the $206 million budget for 1999— 
2000, approximately $15 million was tar- 
geted specifically for preschool programs 
or child subsidies for four-year-olds. The 
pie chart, above right, provides a further 
breakdown of Smart Start funding. 



Currently, almost half of the 106,000 
four-year-olds in North Carolina attend 
some type of preschool or regulated 
childcare program. North Carolina has 
the nation's highest rate of working 
mothers: 67% of mothers with children 
younger than six are employed, compared 
with 60% nationally. 51 The specific en- 
rollment figures are shown to the right. 



Across the state, public schools have em- 
braced providing preschool to various de- 
grees. Schools are required by federal law 
rn ^ r> rovide preschool for eligible children 

ML 



Smart Start Service Allocations 



$6.2 million 
accessibility/ 
$12.4 million availability 
health 
support, 




$173-65 million: Total Service Allocation 
$206 million: Total Budget (includes program evaluation, 
state and local partnership operation funds) 



( " ^ 

Smart Start Funding 

Specifically for 
Four-Year-Olds — 1999-2000 

• $8.2 million in preschool programs 

• $6.6 million in childcare subsidies 
for four-year-olds 

(statewide, all funding sources 
1999-2000: $33.9 million in 
subsidies for four-year-olds) 
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Four- Year-Olds Enrolled in North Carolina Programs, 2000 



Program 


Percentage of all 
4-year-olds 


Total Number 


Regulated 
childcare centers 


38% 


40,469 


Public Preschool** 


8% 


8,515 


Family 


2% 


2,132 


childcare homes* 



* Source: Division of Child Development, data current as of August 2000 
** Source: Department of Public Instruction, 1999-2000 



Comparison of Preschool Classrooms in Large School Districts 



School District 


Total Final 
Enrollment 

1999 


Preschool 

Classrooms 

2000-2001 


Charlotte-Mecklenburg 


96,439 


in 


Cumberland 


49,219 


33 


Guilford 


59,615 


27 


Robeson 


23,075 


24 


Nash-Rocky Mount 


17,291 


19 


Vance 


7,667 


19 



Comparison of Total Enrollment in School Districts 
with the Most Preschool Classrooms 



School District 


Total Final 
Enrollment 
1999 


Preschool 

Classrooms 

2000-2001 


Charlotte-Mecklenburg 


96,439 


in 


Wake County 


90,675 


5 


Guilford 


59,615 


27 


Cumberland 


49,219 


33 


Winston-Salem/Forsyth 


41,752 


5 
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with disabilities. But in regard to non-dis- 
abled children, no state funds are available 
for preschool programs, and schools must 
look to using their Title I funds or other 
source, including applying for Smart Start 
funds. A couple of ways to get perspective 
on existing public preschool programs are 
to compare the number of preschool classes 
among the largest school districts in the state 
and to compare the relative size of school 
districts with the most preschools. Either 
view reaches the same conclusion: there is 
little correlation at this time between the 
size of the school district and the number 
of preschool programs. 

Charlotte Mecklenburg Schools have de- 
voted the greatest attention to preschool 
programs. The district allocates almost all 
of its Tide I funds to a program called Bright 
Beginnings, a literacy- based prekinder- 
garten program primarily for low-income 
children. The trial court described the pro- 
gram and its successes. 52 The Bright Begin- 
nings program also has spread to private 
child development programs in Mecklen- 
burg County with the use of local Smart 
Start funds. 

North Carolina has some important com- 
ponents in place to begin contemplating 
providing preschool to at-risk four-year- 
olds: birth through four programs pro- 
vided by Smart Start, state and local expe- 
rience in collaborating on child develop- 
ment issues, consensus on assessing the 
conditions of children entering kindergar- 
ten and school readiness for children, and 
full-day public kindergarten. SERVE also 
can provide assistance to the process. Some 
of SERVEs resources that may be useful 
include the following: 

• Coauthor and publisher of report, School 
Readiness in North Carolina: Strategies for 
Defining Measuring and Promoting Suc- 
cess For All Children , June 2000. 

• Other publications include Terrific Tran- 
sitions: Ensuring Continuity of Services for 
Children and their Families , revised re- 
printing, 1999. 

• SERVE offers training, consultation 
on early childhood issues, including 



continuity issues, and assessment of kin- 
dergarten and prekindergarten children. 

• SERVE also is available to facilitate or par- 
ticipate in partnership- building efforts. 

Further Directions in 

Leandro 

T his policy brief has focused on 
the first two rulings. In the third 
trial court ruling issued March 
26, 2001, the court required an inter- 
mediate step before ruling on whether 




the state provides sufficient funds. The 
court required the parties (state and 
school districts participating in the law- 
suit) to develop a plan that strategically 
allocates available resources and funds 
toward providing a sound basic educa- 
tion. The court expects funds to be allo- 
cated for meeting the constitutional 
mandate before funds are applied to pro- 
grams not related to meeting the man- 
date. After the plan is submitted, the 
court will determine whether state funds 
are sufficient to implement the plan. The 
third ruling is consistent with the first 
two rulings in its focus on at-risk stu- 
dents and emphasis on using resources 



effectively. As the court said in the first 
ruling, “Only a fool would find that 
money does not matter in education. The 
point is that money should be spent with 
specific goals in mind and with a method 
of accountability in place to measure 
whether or not the money that is spent 
is being appropriately spent with specific 
goals in mind and with a method of ac- 
countability in place to measure whether 
or not the money that is spent is being 
appropriately spent to obtain the results 
desired.” 53 More explanation of the plan 
requirement, as well as other significant 
holdings made by the court in the third 
ruling, will be explored in another 
SERVE Policy Brief 

The state has appealed the rulings. While 
the outcome is uncertain, the trial court 
already has accomplished a monumen- 
tal feat — it has pushed the adequacy 
framework to include the state account- 
ability program and its testing standards 
as well as preschool. While it may be a 
while before the dust settles, the court 
has framed the discussion that will take 
place in North Carolina and likely other 
states for years to come. 
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